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Talk to Institute of Employment Rights – February 2012

Notes on the latest themes on protest law

By Mike Schwarz

A. Human rights – the basics

The European Convention on Human Rights

(http://www.echr.coe.int/NR/rdonlyres/D5CC24A7-DC13-4318-B457-5C9014916D7A/0/CONVENTION_ENG_WEB.pdf)

Part of UK law by virtue of the Human Rights Act 1998 (http://www.legislation.gov.uk/ukpga/1998/42/contents)

Article 10 (1): ‘Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. …...’
Article 11 (1): ‘Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests’. 
But, para (2) restrictions eg: prevention of disorder and crime, protection of the rights of others.  
On its application to substantive law: 

 ‘the criminal law should not be invoked unless and until it is established that the conduct which is the subject of the charge amounts to such a threat to public disorder as to require the invocation of the criminal as opposed to the civil law’

Dehal v DPP ([2005] EWHC 2154 (Admin)), but see also Percy v DPP ([2002] Crim LR 835)
And on the use of police powers see:
‘although the essential object of Article 11 is to protect the individual against arbitrary interference by public authorities with the exercise of the rights protected, there may in addition be positive obligations to secure the effective enjoyment of these rights’

Djavit An v Turkey ((2005) 40 EHRR 45).
See also;
Article 8 ‘Everyone has the right to respect for his private and family life, his home and his correspondence’

Article 9: ‘Everyone has the right to freedom of thought, conscience and religion’ 

Article 5: ‘Everyone has the right to liberty and security of person’

B.
Intelligence gathering and undercover police

1. The National Intelligence Model

Spawned by NCIS (the National Criminal Intelligence Service), ACPO (the Association of Chief Police Officers) and the NPIA (National Police Improvement Agency).  Statutory footing under the Police Reform Act (2002)

The NIM according to the NPIA website: ‘Takes an intelligence led, problem solving approach to crime and disorder. It promotes partnership working and uses the management of information and intelligence to operate at [all] levels of policing’ (http://www.npia.police.uk/en/9015.htm)

According to the ‘Practice Advice on resources and the people’s assets of the National Intelligence Model’ 2007:

‘1.4.1 COVERT OPERATIONS TEAMS

Covert operations teams are regularly deployed within communities and in the investigation of serious crimes to gather information for use as evidence to support prosecutions, or to gather intelligence in order to build up a composite picture. Examples of covert operations are:

• Surveillance;

• Specialist operational support, eg, aerial reconnaissance;

• Undercover operations, eg, test purchase or decoy techniques;

• Intrusive surveillance, including access to public communications systems.

2. (Mis-) use against protesters

See S and Marper v UK ([2009] HRLR 25) on the taking and retention of DNA and other samples from those arrested, including those acquitted – breach of article 8.
See Wood v Commissioner of Police of the Metropolis ((2009) 48 EHRR 50) on the photographing of protesters – breach of article 8.
Undercover police operating in the protest community

Mark Kennedy / Stone (Ratcliffe Power Station, R v Barkshire and others 2011, [2011] EWCA Crim 1885) 

Jim Boyling / Sutton (hunt sab and ‘Reclaim the Streets, R v Jordan 1996)

12 enquiries and counting: http://www.guardian.co.uk/uk/undercover-with-paul-lewis-and-rob-evans/2011/nov/02/undercover-police-officers-inquiries
7 undercover police exposed, and counting: http://www.guardian.co.uk/uk/interactive/2011/may/03/undercover-police-environmental-activists-interactive?intcmp=239
The current legal framework

Regulation of Investigatory Powers Act 2000, Part II – see http://www.legislation.gov.uk/ukpga/2000/23/contents 
Protection of Freedoms Bill.
C
Stop and search powers – the need for ‘suspicion’
1. Terrorism powers - s44 Terrorism Act 2000.  

Where a senior police officer ‘considers it expedient for the prevention of acts of terrorism’ s/he may authorise stop and search for prohibited articles in a designated  area for up to 28 days.   Authorisation must be confirmed by the Home Secretary. Where an authorisation has been given, a police officer may stop and search, without suspicions, any person or vehicle. 
Gillan and Quinton v UK Kingdom ((2010) 50 EHRR 45)
Authorisation:

- covered the whole of London

- lasted, after extension, 3  ½ years

The ECHR upheld an application against the UK, following the House of Lords’ ruling in R (Gillan) v Commissioner of Police of the Metropolis ([2006] 2 AC 307 HL)

The ECHR found a breach of article 8, right to privacy as the power was not exercised ‘in accordance with the law’; there was a clear risk of arbitrary use; and observed that there were a large numbers of stops and searches, no arrests for terrorism and its discriminatory use against those with black and Asian origins.
Impact of the Gillan ruling
Reduction in use of the power

In the year ending 31 December 2010 there were 23,882 stops and searches, an 84 per cent fall over the previous twelve months. There were 30 stops and searches made in the third quarter of 2010/11, compared with 22,092 during the same quarter in 2009/10 (Source: http://www.homeoffice.gov.uk/publications/science-research-statistics/research-statistics/counter-terrorism-statistics/hosb1411/)
Change in police policy

Selected use for iconic or strategically important sites

Section 44 powers will now only be deployed at pre-identified significant locations, such as iconic sites and crowded places, and when specific operations have been agreed for specific areas (Joint Committee on Human Rights, 6th Report, January 2010)

Home Secretary Statement 8th July 2010 (http://www.homeoffice.gov.uk/publications/about-us/parliamentary-business/oral-statements/stop-and-search-statement/?view=Standard&pubID=821759)    
Temporary measure

The Terrorism Act 2000 (Remedial) Order 2011 (SI: 

 2011 No. 631)
Home Office announcement: http://www.homeoffice.gov.uk/publications/counter-terrorism/terrorism-act-remedial-order/
The order itself: http://www.homeoffice.gov.uk/publications/counter-terrorism/terrorism-act-remedial-order/terrorism-act-remedial-order?view=Binary
New legislation

The Protection of Freedoms Bill (http://services.parliament.uk/bills/2010-11/protectionoffreedoms.html) 
Part 4 (counter-terrorism powers), para 59, esp 62 onwards
- repeals s44

- requires senior officer 
to reasonably suspect that an act of terrorism will take place; and 

s/he reasonably considers that— 

(i) the authorisation is necessary to prevent such an act; 

(ii) the specified area or place is no greater than is necessary and 

(iii) the duration of the authorisation is no longer than is necessary.

- so the individual officer may, whether or not there is suspicion about the individual, stop and search to discover whether the person stopped is concerned in terrorism or the vehicle is being used for terrorism.   
2. Violence and weapons - s60 Criminal Justice and Public Order Act 1994 

First, an inspector gives authorisation for individual officers to stop and search within a locality for up to 24 hours.  Authorisation given where incidents involving serious violence has taken place or may take place, weapons have been used or people have been carrying weapons in an area.
So, an individual officer may then stop and search for weapons whether or not s/he has suspicions about the individual stopped.

But: black and minority ethnic groups disproportionately likely to be subject to exercise of power; relatively few searches lead to arrests; exercise of powers may have contributed to riots in Summer 2011.
Metropolitan Police plan to review its use
See from the Met:
· fewer searches

· increase in ‘the intelligence threshold’ for the power to be used

· used in a more ‘intelligence-led and targeted way’
See http://content.met.police.uk/News/New-measures-announced-to-increase-effectiveness-of-stop-and-search/1400005915133/1257246745756
See press reports, eg:

http://www.bbc.co.uk/news/uk-england-london-16538898
http://www.bbc.co.uk/news/uk-16552489 
3. Search with suspicion - s1 Police and Criminal Evidence Act 1984

A police officer may stop and search any person or vehicle where s/he has ‘reasonable grounds for suspecting’ that s/he will find offensive weapon, stolen articles, articles for use for committing criminal damage, theft etc.

‘Group suspicion’ and blanket searches

R (on the application of E, T and Morris) v Chief Constable of Kent Police
Claim no CO/10579/2008
Climate Camp Kingsnorth Power Station 
Police accept that stop and search based on ‘group suspicion’ an interference with article 10 and article 11.
See procedures for exercise of power

S2 Police and Criminal Evidence Act 1984 

Eg R (Michaels) v Highbury Corner Magistrates’ Court ([2009] EWHC 2928 (Admin))
And records of stop and searches 

s3 Police and Criminal Evidence Act 1984

McPherson & Stephen Lawrence 
s1 of the Crime and Security Act 2010.
D.
Breach of the peace and kettling / containment
1. The main principles

What is a breach of the peace? ‘We are emboldened to say that there is a breach of the peace whenever harm is actually done or is likely to be done to a person or in his presence to his property or a person is in fear of being so harmed through an assault, an affray, a riot, unlawful assembly or other disturbance’ R v Howell, ([1982] QB 416).
What is the police’s power?: ‘Every constable…enjoys the power and is subject to a duty to seek to prevent, by arrest or other action short of arrest, any breach of the peace occurring in his presence, or any breach of the peace which (having occurred) is likely to be renewed, or any breach of the peace which is about to occur’ R (on the application of Laporte) v Chief Constable of Gloucestershire Constabulary ([2007] 2 AC 105).

2. The scenario

Where innocent and suspicious protesters are together, no breach of the peace has taken place but one may be about to happen, to what extent do the police have the power to detain them, and how should that containment work, in order to prevent future anticipated problem.
3.  The law

Key cases

Austin v The Commissioner of Police of the Metropolis ([2009] 1 AC 564), May Day protests, now Austin v UK (application no 39692/09 and others, ECHR judgement pending).
 R (on the application of Laporte) v Chief Constable of Gloucestershire Constabulary ([2007] 2 AC 105),  Fairford bus case.
See also, among others:  R (Moos and McClure) v Commissioner of Police for the Metropolis ([2011] EWHC 957 (Admin)) and Court of Appeal judgement 19th January 2012, 2009 climate camp at Bishopsgate; and Castle and others v Commissioner of Police for the Metropolis ([2011] EWHC 2317 (Admin)), kettling of children.
Seven pre-conditions to police action

1. Breach of the peace involving violence.
2. ‘real danger’ / ‘real possibility’ of it happening.
3.  Imminence.
4.  Steps taken must be ‘reasonable’ and related to the breach.
5.  Action must normally be targeted exclusively at person responsible for breach of peace.
6. Where article 10 and 11 engaged, actions must be justified as being in accordance with the law, necessary in a democratic society and proportionate. – ie more than ‘reasonable’.
7. Where steps involve deprivation of liberty, actions must be for “judicialised purposes” identified in Article 5(1)(a)-(f).
E. 
Other developments 
1. Protests near Parliament

S132 of the Serious Organised Crime and Police Act 2005 (‘SOCPA’).  Repealed by s141 of the Police Reform and Social Responsibility Act 2011, (March 2012).  

See new offences s142 onwards – ‘prohibited activities’ are (amplified) noise, tents, sleeping equipment. Home Office Guidance ‘Guidance on the Provisions Relating to Parliament Square and Surrounding Area’.

2. ‘Joint enterprise’
R v A [2011] QB 841

‘The expressions “common enterprise” or “joint enterprise” may be used conveniently by the courts in at least three related but not identical situations. 

(i) Where two or more people join in committing a single crime, in circumstances where they are, in effect, all joint principals, as for example when three robbers together confront the security men making a cash delivery. 

(ii) Where D2 aids and abets D1 to commit a single crime, as for example where D2 provides D1 with a weapon so that D1 can use it in a robbery, or drives D1 to near to the place where the robbery is to be done, and/or waits around the corner as a getaway man to enable D1 to escape afterwards. 

(iii) Where D1 and D2 participate together in one crime (crime A) and in the course of it D1 commits a second crime (crime B) which D2 had foreseen he might commit. These scenarios may in some cases overlap’.

Parliament recommends action and DPP will issue guidance in murder cases

http://www.parliament.uk/business/committees/committees-a-z/commons-select/justice-committee/news/publication-of-joint-enterprise-report/
Case example, involving protest: 
UK Uncut protest, March 26 2011at Fortnum & Mason, R v Bauer and others, conviction 17th November 2011, City of Westminster Magistrates Court, appeal.  
3. Numbers of pickets

Piddington v Bates ((1961) 1 WLR 162)
Picket numbers at print works – 2 enough – breach of the peace
‘an aberrant decision’ according to Lord Bingham in Laporte.
4. Travelling pickets

Moss v McLachlan ((1985) 149 JP 167)

1980’s miners’ strike picketing case – breach of the peace
Decision, though not law, largely approved in Laporte using ‘imminent’ test.

F.
The politics and consequences of demonstrations and public disorder since 2009
1. Changes to powers and procedures
S60 stop and search powers (see above).

Sentencing for those involved in 2011 riots.

R v Blackshaw and others, [2011] EWCA Crim 2312.
Reduced access to jury trial.
http://www.guardian.co.uk/law/2012/jan/16/cuts-rights-to-jury-trial
2. Rhetoric

From G20 London protests 2009 

HMIC report (‘Adapting to Protest) following G20 protests and the death of Ian Tomlinson

‘the degree of co-operation of the public that can be secured diminishes proportionately to the necessity of the use of physical force’

So the police should adopt ‘an overarching set of fundamental principles’ on the use of force based on necessity and minimum use of force which should run ‘as a golden thread’ through all aspects of police business.
To student and cuts demonstrations in 2010 (and 2011)

Home Secretary rules out use of water cannon

http://www.guardian.co.uk/education/2010/dec/14/may-students-no-water-cannon
Or Met Police in talks over use of water cannon

http://www.bbc.co.uk/news/uk-11981351

To the riots in Summer 2011

‘'If these thugs want a war, let's send in the Army.' In letters and emails, how ordinary people vented their fury this week’ - http://www.dailymail.co.uk/news/article-2024689/UK-riots-2011-If-thugs-want-war-lets-send-army.html 

Mike Schwarz

Bindmans LLP, m.schwarz@bindmans.com, 020 7 833 44 33. 
Joint author: ‘The law of Public Order and Protest’

January 2012

PAGE  
1

